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)
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)
)
)
)
)

Plaintiff-Respondent,

v.
JOSIAH JOHN SCOTT,
Defendant-Appellant.
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STATEMENT OF THE CASE
Nature of the Case
Josiah John Scott appeals from the district court's judgment of conviction for driving
under the influence of alcohol ("DUI"). The State charged this offense as a felony by alleging
Mr. Scott pied guilty to one prior felony conviction for DUI within the last fifteen (15) years. Mr.
Scott went to jury trial, and the jury found him guilty of the DUI and the felony enhancement for
one (1) prior felony DUI. There is no testimony that Mr. Scott was driving upon a highway in the
state ofldaho while having an alcohol concentration of 0.08 or while being under the influence
of alcohol. Therefore, the State's evidence is insufficient to sustain the jury's guilty verdict, and
Mr. Scott respectfully requests this Court vacate his judgment of conviction and remand his case
for a judgment of acquittal.

Statement of Facts and Course of Proceedings
In July 2019, the State filed a criminal complaint alleging Mr. Scott committe~ a DUI, in
I

violation of Idaho Code Section 18-8004, 8005(9). (R., pp. 2, 8 - 10.) The State alleged this DUI
I

was a felony offense due to one prior felony DUI conviction within fifteen (15) years ("felony
DUI enhancement"). After waiving his preliminary hearing, the magistrate bound Mr. Scott over
to district court. The State filed an Information charging Mr. Scott with a DUI and the felony
DUI enhancement. (R., pp. 4, 25 - 27, 38 -41.) Mr. Scott plead not guilty and exercised his right
to a jury trial. (R., pp.4, 30- 31.)
In February 2019, the district court held a jury trial. The district court separated the trial
into two parts: one phase for the DUI and a second phase for the felony DUI enhancement. In the
first phase, the jury found Mr. Scott guilty of a DUI. Along with the evidence pertaining to the
1

DUI, the State also presented evidence that dispatch had received a report of an abandoned
pickup truck in an irrigation ditch with the water coming up on the driver's side door. (Tr., p.101,
L.2-p.101, Ls.7-20.) The State offered one exhibit consisting of eleven (11) photographs
depicting the pickup in the irrigation ditch: State's Exhibit 1.. (Ex., p. 102-5.) The State and the
Defense presented evidence that that Defendant did not start drinking until after he went off the
road. (Tr. p.109, Ls. 11-13, Tr., p.114, Ls.6-11, Tr.p.127, Ls.20-22, Tr.p.170, Ls. 2-11, Tr. p.173,
Ls. 5-8, and Tr.p.175, Ls. 11-25.) The State also presented evidence that a warrant was obtained
for a blood draw eight (8) hours after the pickup went into the irrigation ditch. (Tr.p. 123, Ls. 2025, p.124, Ls. 1-9.) The State offered one exhibit to prove the influence of alcohol: State's
Exhibit 3. (Ex. p. 125-6).) The Defense presented evidence that Defendant went off the road
because he was looking at his phone and not the road. (Tr.p.165, Ls. 1-14.) The Defense also
I

presented evidence that the investigating officer asked the first person to speak with the
Defendant after he went off the road if she thought the Defendant had been drinking and she told
the investigating officer she couldn't tell ifhe had been drinking. (Tr. p.183, Ls. 3-19~) The jury
found Mr. Scott guilty of the felony DUI enhancement. (Tr., p.241, L.14-25.)
In May 2020, the district court placed Mr. Scott on probation for three years, with an
underlying sentence of six years, with three years fixed. (R., pp. 5 - 6, 61 -63.)

2

ISSUE
Did the State present sufficient evidence for the jury to find Mr. Scott guilty of the DUJI?

3

ARGUMENT
The State Did Not Present Sufficient Evidence For the Jury to Mr. Scott Guilty of The DUI

A.

Introduction
Mr. Scott argues the State failed to present sufficient evidence to prove the DUI.

Specifically, he asserts the State did not provide adequate evidence that he was driving a motor
vehicle upon a highway while under the influence of alcohol or provide adequate evidence that
he was driving a motor vehicle upon a highway while having a alcohol concentration of 0.08.
i

The State provided no contradictory evidence that Mr. Scott was driving a motor veh1cle upon a
highway while under the influence of alcohol. The State also did not provide any contradictory
evidence that Mr. Scott was driving a motor vehicle upon a highway while his blood alcohol
content was above 0.08. Without such evidence, the State did not prove the elements ~fthe DUI
beyond a reasonable doubt. Therefore, Mr. Scott respectfully requests this Court vacate the
district court's judgment of conviction and remand his case for a judgment of acquittal.

B.

Standard of Review
"This court will not overturn a judgment of conviction, entered upon a jury verdict, where
there is substantial evidence upon which a reasonable trier of fact could have found that
the prosecution sustained its burden of proving the essential elements of a crime beyond a
reasonable doubt. ''State v. Sheahan, 139 Idaho 267,285 (2003). "Evidence is substantial
if a reasonable trier of fact would accept it and rely upon it in determining whether a
disputed point of fact has been proven." State v. Eliasen, 158 Idaho 542, 546 (2015). A
conviction can be based primarily upon circumstantial evidence, State v. Stevens, 93 Idaho
48, 50-51 (1969), and "even when circumstantial evidence could be interpreted
consistently with a finding of innocence, it will be sufficient to uphold a guilty verdict
when it also gives rise to reasonable inferences of guilt," State v. Severson, 147 Idaho 694,
712 (2009).
4

State v. Smith, 161 Idaho 782, 790 (2017). The Court does not substitute its '1udgment for
the jury on issues of witness credibility, weight of the evidence, or reasonable inferences
to be drawn from the evidence." Eliasen, 158 Idaho at 546 (quoting State v. Adamcik, 152
Idaho 445,460 (2012). The Court views "the evidence in the light most favorable to the
prosecution. Id (quoting Adamcik, 152 Idaho at 460).

C.

The State Did Not Present Sufficient Evidence For The DUI Because The State Did Not
Prove Mr. Scott Was Driving a Motor Vehicle Upon a Highway While Under The
Influence of Alcohol Or While He Had A Alcohol Concentration of 0.08 Or Higher
Mr. Scott argues the State did not present sufficient evidence to sustain the jury's guilty

verdict for the DUI. The State has the burden to prove all elements of the offense beyond a
reasonable doubt:
[T]he Fourteenth Amendment of the United States Constitution guarantees the right to
due process, and the U.S. Supreme Court has held that as a part of that due process, "no
person shall be made to suffer the onus of a criminal conviction except upon sufficient
proof-defined as evidence necessary to convince a trier of fact beyond a reasonable doubt
of the existence of every element of the offense."

Eliason, 158 Idaho at 545 (quoting State v. Goggin, 157 Idaho 1, 5 (2014)). "[E]ven when it can
be said that no rational trier of fact could find guilt beyond a reasonable doubt," "a properly
instructed jury may occasionally convict." Jackson v. Virginia, 443 U.S. 307, 317 (1979).
Appellate review of sufficiency is limited in scope. Eliason, 15 8 Idaho at 545. The inquiry is not
whether this Court would find the defendant guilty, but whether any rational jury could have
found the State met its burden to prove each essential element with substantial evidence. Id at
546. In this case, Mr. Scott asserts no rational jury could have found the State met its burden to
5

prove the elements of the DUI statute.
Mr. Scott was charged with driving under the influence, in violation of Idaho Code
Section 18-8004(l)(a). The statute reads in relevant part:
It is unlawful for any person who is under the influence of alcohol, drugs or any other
intoxicating substances, or any combination of alcohol, drugs and/or any other
intoxicating substances, or who has an alcohol concentration of 0.08, as defined in
subsection (4) of this section, or more, as shown by analysis of his blood, urine, or breath,
to drive or be in actual physical control of a motor vehicle within this state, whether upon
a highway, street or bridge, or upon public or private property open to the public.
Idaho Code Section 18-8004(l)(a). The prosecuting attorney's information mirrored this statute:
That the Defendant, JOSIAH JOHN SCOTT, on or about the 17th of July, 2019, in the
County of Teton, State ofldaho, while being under the influence or alcohol, drugs or any
other intoxicating substances, or any combination of alcohol, drugs and/or any other
intoxicating substances, or who has an alcohol concentration of 0.08, did drive or was in
actual physical control of a motor vehicle within this state, upon a highway or street, ...
(R., p.) Similarly, the jury instruction for the offense's elements required the state to prove,
among others, that Mr. Scott " ... , drove or was in actual physical control of a motor ;vehicle
upon a highway, ... , while under the influence of alcohol, while having an alcohol CQncentration
of .08 or more as shown by analysis of the defendant's blood, ..." (Tr., p. 202, Lns.11 -18.)
At trial, the State did not present sufficient evidence that Mr. Scott was under the
influence of alcohol while driving or that while driving he had an alcohol concentration of .08 or
more. Evidence was presented through verbal testimony that was not contradicted by other
witnesses. First the prosecutor asked the investigating law enforcement officer, Deputy Sewell, if
anyone was at the scene when he arrived, and he answered, "No, there was not. "(Tr., p.105, Lns.
16- 18.) On cross-examination by Mr. Scott's counsel, Deputy Sewell testified that there were
not any empty beer cans or any other items that would show Mr. Scott had been drinking:
6

Q. Were you at any time able to get into the pickup?

A.No.
Q. There was never a search incident to arrest then?

A. No, there was not.
Q. Okay. Could you see into the cab of the pickup through the window?

A. I don't recall. I believe so.
Q. Okay. Was there, by chance, you were looking inside the vehicle to see if there was

any empty beer cans or other items that would show Mr. Scott had been drinking?

A. I could not see any.
(Tr., p.135, Lns. 7 -23.) Evidence was presented by Kayla Lund, who was the first person to talk
to Mr. Scott after he went off the road, by direct examination and also by cross-examination
I

regarding his demeanor and sobriety:
Q. What did-what did he look like? What was his demeanor?

A. Super calm and relaxed, almost dazed and confused, because when he ask~d if I could
pull him out, I thought that was pretty strange.
(Tr., p. 141, Lns. 5 -9.) On cross-examination Deputy Sewell testified to his conversation with
Kayla Lund about her contact with Mr. Scott:
Q. Okay. She gave you any indication that she had seen him drinking there? ,
A. No. She didn't tell me that he had been drinking or that there was any alcohol.

Q. Okay. And I think you even asked her if she thought he was drunk; is that correct?

A. Yes, I did.
7

Q. And what did she tell you about that?

A. I believe she stated she wouldn't know or wouldn't be able to tell.
Q. Okay. So Ms. Lund, who is the first person to see Mr. Scott, had no idea ifhe had

been drinking or not?
A. The first person that I know of that saw him.
(Tr., p.183, Lns. 6- 19.) Evidence was also elicited from an employee of Mr. Scott, Jeremy
Lamb, by Idaho State Police Trooper Dustin L. Green regarding Mr. Scott's drinking:
Q. Okay. Do you recall him asking specifically about Mr. Scott?

A. Yes. I asked Mr. Lamb ifhe remembers whether Mr. Scott had been drinkiq.g or was
drunk, intoxicated?
Q. Okay. And what did Mr. Lamb say?

A. He-I remember he said he didn't remember or he didn't know ifhe was drunk. I just
remember he said he had a raspy voice.
(Tr., p. 159, Lns. 5 - 12.) Mr. Scott waived his 5th Amendment right against self-incrimination
and testified that he had not been driving while impaired when he went off the road because he
I

was looking at his phone for directions:
Q. And at some point, did something happen to you on your way to thatjobsite?

A. I was staring at my phone.
Q. And what were you looking at your phone for?

A. For directions.
Q. Okay. And did anything happen while you were looking at your phone?
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A. Yeah. I slightly ran off the road into what I would consider a barrow pit.
{Tr., p. 165, Lns. 6 - 14.)
Q. Okay. Have you seen the videos of you doing the field sobriety tests? Correct?

A. Uh-huh.
Q. Would you agree that watching those, you appear impaired?

A. Yes.
Q. Okay. So you would testify that you were impaired or too far over the legal limit to

drive at 5:30 or quarter to six when you were talking to Deputy Sewell?
A. I was impaired.
Q. Okay. But is it your testimony today that you were impaired when you drove off the

road at three o'clock?
A. I was not driving impaired.
(Tr., p. 172, Lns. 22 - 25, Tr., p. 173, Lns. 1 - 8). The jury must find proof beyond a r~asonable
doubt for each element of the crime. Even viewed in the light most favorable to the prosecution,
none of the evidence presented by the State provides proof beyond a reasonable doubt as to
whether Mr. Scott was driving while under the influence of alcohol or if he was driving while
I

having a alcohol concentration of .08 or more. There is no evidence Mr. Scott was impaired
while driving his pickup on July 17, 2019, in Teton County. There is evidence that he was not
impaired while he was driving and it was not contradicted by any evidence presented by the State
during the jury trial. With no evidence on this essential element of the offense, the State failed to
I

meet its burden to prove driving under the influence beyond a reasonable doubt.
9

CONCLUSION
Mr. Scott respectfully requests this Court vacate the district court's judgment of
conviction and remand his case for a judgment of acquittal.
DATED this 11 th day of January, 2021.

Attorney for Defendant-Appellant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 11th day of January, 2021, I served a true ~d correct
copy of the foregoing APPELLATE'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

